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29 October 2020 
 
Dear Bruce 
 
UK Internal Market Bill and legislative Consent Memorandum 
 
Many thanks for your letter of 6 October, and for your Committee’s comprehensive and 
forensic analysis of the UK Internal Market Bill.   Since then, as you are aware, the Scottish 
Parliament has voted overwhelmingly against giving consent to the Bill, as, in the 
Committee’s words, it “undermines the whole basis of devolution”, as well as being in breach 
of international law.  I will address the Committee’s points in turn. 
 
Brexit and Devolution 
 
The Committee’s view is that Brexit will have a very significant impact on devolution and how 
it works. The UK Government’s ad hoc approach to addressing this without sufficient 
consultation with the devolved institutions and a wider public debate is unsustainable.  There 
needs to be an inclusive and constructive conversation across all four nations of the UK 
which addresses the highly complex consequences of Brexit on the devolution settlement 
with the aim of delivering a consensual solution.   
 
It is regrettable therefore that the UK Government has sought an accelerated legislative 
timetable for the highly complex and challenging Internal Market Bill without an opportunity 
for sufficient consultation and without addressing the concerns of the devolved institutions.  
As discussed in detail below the Committee believes that this Bill, and the market access 
principles in particular, undermine the whole basis of devolution. 
 
The Committee’s view is that devolution cannot work on the basis of the Westminster 
Government imposing its view of how the UK’s constitutional arrangements should evolve 
following Brexit as illustrated by both the substance and delivery of the Internal Market Bill.    
 
The Scottish Government strongly agrees with the Committee.   
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Such far-reaching constitutional changes are being rushed through in a manner that appears 
designed to ensure that there is inadequate scrutiny from the devolved legislatures and 
governments, and the many stakeholders who have a direct interest in the Bill.   
 
The UK Government is, in effect, attempting to unilaterally, and by stealth, dismantle the 
devolution settlements as they have been understood since the late 1990s.  In the place of 
the lengthy public deliberation, consultation and legislative scrutiny that led to the 
establishment of the Scottish Parliament in 1999, we have a rushed and ill-thought-out set of 
proposals that, regrettably, are being forced through with the apparent intention of avoiding 
scrutiny.   
 
As the Committee recognises, the constitutional consequences of EU exit are many, 
complex and far-reaching. These cannot be addressed though piecemeal and unilateral 
imposition on the part of the UK Government.     
 
Policy Objectives of the Bill 
 
The Committee is very concerned that that there is no shared understanding or definition of 
what an internal market might look like or how it might operate in the UK.  And as discussed 
in detail below the Committee does not believe that the Bill, as currently drafted, delivers the 
certainty or assurances that business and the public need regarding how the UK internal 
market will work.  In particular, rather than providing certainty there is a real lack of clarity in 
the Bill and real risk that regulatory standards will be effectively imposed. 
 
The Scottish Government shares the Committee’s concerns.  Contrary to the claims of UK 
Ministers, the Bill paves the way for regulatory incoherence in Scotland and across the UK, 
with no mechanism to agree minimum standards and the potential for regulators having to 
work to – and enforce – four sets of incompatible standards in each part of the UK.  That is 
the very opposite of providing clarity and certainty for businesses and consumers.   
 
The reason for this is clear: the Bill’s actual, as opposed to stated purpose is to radically 
undermine devolved autonomy and decision-making powers.  It does this by undermining 
devolved policy and spending decisions in a way that can only introduce complexity and 
confusion.   
 
If UK Ministers wish to radically constrain the powers of the Scottish Parliament and Scottish 
Ministers, they should do this in a transparent manner and put their proposals to the Scottish 
people.  Their reluctance to do so may be a recognition that the Scottish Parliament and 
Scottish Government are far more trusted than the UK Parliament and UK Ministers to act in 
Scotland’s best interests1.   
 
 

                                            
1 In 2019, 61% of people said they trusted the Scottish Government to work in Scotland’s best 
interests, compared with 15% who said they trusted the UK Government to do so. The Scottish Government 
(37%) and local councils (29%) were more likely to be trusted ‘a great deal’ or ‘quite a lot’ to make fair decisions 
than the UK Government (11%).  Substantially more people thought the Scottish Parliament was giving 
Scotland a stronger voice in the UK (61%) than thought it was giving 
Scotland a weaker voice (5%). Similarly over half thought the Scottish Parliament was giving 
ordinary people more say in how Scotland is governed (56%) than thought it was giving them 
less say (6%).   Source: Scottish Government, Scottish Social Attitudes 2019: Attitudes to government and 
political engagement, September 2020. 
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Market Access Principles 
 
The Committee recognises that the use of devolved powers has been constrained by the 
need to comply with EU law.  The primary question for the Committee is not whether there is 
a power surge or a power grab but whether regulatory autonomy after Brexit will be defined 
by the existing system of devolved and reserved powers, or by the imposition of new 
constraints. 
 
The evidence considered by the Committee suggests that the Bill will result in less regulatory 
autonomy for the devolved nations than currently exists.  The main reason for this is that the 
market access principles in the Bill and especially the mutual recognition principle are more 
far reaching than the equivalent principles within the EU.  This means that regulatory 
standards agreed by the UK Parliament could effectively be imposed on the devolved 
nations. 
 
The Committee’s view is that it is unacceptable that the UK Government should seek to 
effectively impose new reservations on the devolved competences through this Bill.   This is 
not myth-making but a clear consequence of the proposed market access principles within 
the context of the relative size of England’s population and economy. 
 
The UK Government has argued that the agreement of common frameworks means that the 
market access principles will only apply in a limited number of policy areas.  But as 
discussed below this argument is problematic given that whatever policy divergence is 
agreed within common frameworks will still be subject to the market access principles. 
 
The Committee is entirely correct.  Devolved policy choices in many areas are currently 
made with reference to EU law, a constraint that applies symmetrically across the UK, 
including the UK Government making devolved policy choices in respect of England.  In 
place of this, the Bill would impose a new, blanket constraint that goes much further than 
current EU law, the scope and application of which can be unilaterally altered by UK 
Ministers, and only UK minsters.  As the highly respected think tank UK in a Changing 
Europe notes:   
 
“The Bill’s version of these market access principles cuts more deeply into the 
practical ability of devolved governments to regulate economic activity than did their EU 
predecessors and limits the scope of territorial regulation more sharply.”2 
 
As the Committee recognises, mutual recognition and non-discrimination are well-
established principles in EU law, but they operate with reference to other, equally important 
principles such as proportionality and subsidiary.  The Treaties provide for extensive 
exemptions from the application of the principles in respect of a wide range of policy goals – 
for example social protections, environmental safeguards and workers’ rights.  And there is a 
well-established and ever-expanding body of EU jurisprudence that further elaborates the 
application and scope of market access principles, and how they must be balanced against 
other considerations.   
 
 

                                            
2 UK in a Changing Europe, ‘UK Internal Market Bill, devolution and the union’, 19 October 2020, 
https://ukandeu.ac.uk/wp-content/uploads/2020/10/UK-internal-Market-Bill-devolution-and-the-union.pdf  
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All these countervailing principles and approaches are missing from the Bill, which instead 
places almost wholly unqualified new constraints on devolved competence that go 
significantly beyond the constraints currently provided by EU law. The Committee has heard 
from a range of academic authorities who have spelt out in detail the ways in which these 
sweeping new provisions could effectively undermine devolved policy choices. It displays an 
unacceptable lack of candour to dismiss such well-founded concerns as “myth-making”. 
 
The UK Government argument that the establishment of common frameworks will mean that 
the market access principle only applies in a small number of areas is, I am afraid to say, 
more than problematic.  As the Bill is currently drafted, it is simply untrue.   
 
There is no mechanism in the Bill as currently drafted that would limit the application of the 
market access principles to areas outside common frameworks.  As it stands, the Bill will cut 
across agreed common frameworks in a deeply damaging manner, undermining processes 
to manage policy divergence by agreement and instead requiring that standards set in one 
part of the UK are automatically recognised elsewhere, including in policy areas covered by 
common frameworks, regardless of whether these standards are compatible.   
 
 
Non-Discrimination 
 
The Committee’s view is that the deposit return scheme example demonstrates the 
complexities and legal difficulties which are likely to result from how the mutual recognition 
principle and the non-discrimination principle work together. As noted by our Adviser this is 
likely to lead in some cases to protracted litigation through the court system.  It is clear to the 
Committee therefore that this will undermine the UK Government’s stated intention to 
provide certainty for businesses and will risk placing important public policy decisions outside 
the scope of democratic accountability. 
 
The Scottish Government agrees.  The non-discrimination principle, as with the Bill as a 
whole, will have precisely the opposite effect from introducing clarity and certainty for 
businesses and consumers.  As the Committee notes, the interaction of the mutual 
recognition and non-discrimination principles could present future difficulties for devolved 
policies such as the deposit return scheme, or indeed minimum unit pricing.  The Committee 
is also correct to note that the non-discrimination principle establishes almost perfect 
conditions for lengthy and potentially costly litigation.   
 
Exclusions 
 
The Committee’s view is that the list of exclusions in Schedules 1 and 2 and the recognised 
‘legitimate aims’ of relevant requirements is far too narrow.  The Committee recommends 
that the Bill should be amended to ensure that a much wider set of public interest goals – in 
particular protection of the environment public health, equality and human rights – can be 
taken into account in either excluding or applying the market access principles.  The 
Committee also recommends that the Bill should be amended to include the principles of 
subsidiarity and proportionality. 
 
The Committee recommends that there should be a statutory requirement within the Bill for a 
legislative consent process prior to making secondary legislation to amend Schedules 1 and 
2 relating to devolved areas.   
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The Committee also recommends that the Scottish Government should be required to 
consult the Scottish Parliament prior to making a consent decision. 
 
The Committee recommends that the provision within the Bill to allow UK Ministers to use 
the made affirmative process during the first three months after the Bill comes into force 
should be removed. 
 
The Scottish Government agrees.  As with the absence of proportionality and subsidiarity 
tests that would temper the application of the market access principles, so the list of 
exemptions from the principles is extremely thin. Wider social and environmental goals, that 
are clearly recognised as legitimate policy considerations in the application of the EU’s 
market access principles, are absent in the Bill.   
 
Despite assurances to the contrary, it is also clear that, as currently drafted, the Bill’s 
provisions would extend to common frameworks (see above), undermining that process 
where much good progress has been made3.   
 
The Committee is also correct that the power to adjust the scope of the exemptions would lie 
with UK Ministers, and UK Ministers alone.   
 
Common Frameworks  
 
The Committee recognises that the agreement of common frameworks to the extent that 
they deliver harmonisation through common standards could potentially limit the application 
of the market access principles.  However, it is not clear how common frameworks can 
address the threat to policy divergence highlighted by many of our witnesses.  This is 
because in areas where the devolved governments may wish to have higher standards than 
the minimum standards agreed in common frameworks these will be potentially rendered 
ineffective by the market access principles contained in the Bill. 
 
Consequently, there needs to be far greater clarity about how both statutory and non-
statutory common frameworks would interact with the market access principles.  For 
example, whether rules that implement or comply with common frameworks will be outside 
the scope of the market access principles and whether this can be achieved through non-
statutory as well as statutory frameworks?   
 
Part of the difficulty which the Committee has raised on numerous occasions is that there 
has been a real failure to engage stakeholders and the wider public in the process for 
developing frameworks.  The Committee recognises that this is a structural problem relating 
to how the inter-governmental process operates, in particular, the emphasis on 
confidentiality.  But given the increased interdependence of the policy-making process 
across the four governments of the UK this is not sustainable.   
 
 
 
 

                                            
3 See, for example, the suggestion from Dean Lockhart MSP that the Bill is necessary “to deal with residual 
elements of trade that will sit outside those agreed common frameworks”. 
https://www.parliament.scot/parliamentarybusiness/report.aspx?r=12878&i=116422  
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There is a real risk, as illustrated through the common frameworks process, that the policy-
making process in a number of areas previously within the competence of the EU, is carried 
out in private at a governmental level with a lack of appropriate parliamentary scrutiny, 
engagement with stakeholders or public consultation.  The Committee intends to pursue this 
at an inter-parliamentary level. 
 
Common frameworks will, in effect, provide for minimum standards across the UK, while 
allowing for those standards to be built on appropriate or necessary in different parts of the 
UK.  The Bill removes the incentive to manage divergence by agreement, instead introducing 
a system where a standard set in one part of the UK must be automatically accepted in all 
others, regardless of questions of compatibility or coherence, or indeed the wishes of the 
devolved legislatures and the electors they serve.   
 
As noted above, despite assurances to the contrary from UK Ministers and Conservative 
MSP, there is no exemption for common frameworks in the Bill as currently drafted.   
 
While the Scottish Government would not agree with the committee’s view that there have 
been a “real failure” to engage stakeholders on the development of common frameworks, it 
recognises that progress on frameworks delivery, while significant, has been slower than 
hoped.   
 
This is due in part to the impact of COVID, and partly due to having to twice switch to no-
deal planning in 2019.  We now face the challenge of an arbitrary hard deadline of the end of 
the year, as the UK Government has refused to take the responsible course of action and 
accept the EU’s offer to extend the Transition Period, in the middle of a global health 
emergency and associated economic crisis.  The Committee will be aware however that 
there have been a number of well-attended stakeholder engagement sessions in recent 
weeks, with more to follow shortly.   
 
The Committee would welcome any steps the Committee might take to consider effective 
inter-parliamentary arrangements for parliamentary scrutiny and stakeholder engagement on 
frameworks, in particular what steps can be taken to clarify the significant negative impact 
that the Bill would have on the establishment and operation of Common Frameworks.   
 
Governance 
 
In January 2019 the Committee reported that “the current structure of IGR has been widely 
recognised as not fit for purpose for a considerable period of time. The process of Brexit 
requires that this situation is finally addressed as a matter of urgency.” In our response to the 
White Paper we noted that there appears to have been very little progress in addressing this 
and that there is concern that relations have, in fact, deteriorated.    
 
We previously stated that it was unclear as to how the UK Government’s approach 
amounted to a strong basis for political decision making and concluded that “in the absence 
of governance arrangements which recognise a parity of esteem for the four governments of 
the UK in areas which are devolved, it is very difficult to envisage how the proposals in the 
White Paper can work while respecting the devolution settlement.”  
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We also stated that “given the independent advice and monitoring functions are non-binding 
there is a risk to the devolved governments that the UK Government would be the arbiter in 
areas of dispute even in devolved policy areas.” The Committee reiterates these conclusions 
here. 
 
Given that the Bill is entirely silent on which body would be responsible for taking binding 
decisions on market access, the clear implication is that this would be the courts. Further 
clarification is required as to what role courts will be asked to play and what remedies will be 
at their disposal to enforce market access requirements. 
 
The Scottish Government agrees with the Committee’s assessment of the current IGR 
arrangements across the UK.  These were not for purpose before 2016 and events since 
then have only served to emphasise this.   
 
In place of a system of intergovernmental relations based on mutual respect and parity of 
esteem such as that advocated by the Committee, the Bill would exacerbate existing 
problems both by introducing wide-ranging and unqualified market access principles that pay 
no regard to the UK’s structural constitutional and economic imbalances, and by conferring 
wide-ranging and unilateral powers on UK Ministers.   
 
The Scottish Government is also right to recognise that, as the Bill stands, it is likely that the 
courts will be required to be the final arbiters in any market access disputes, introducing 
further uncertainty with the risk of far-reaching and unpredictable consequences: again, the 
precise opposite of the clarity and certainty for businesses and consumers that the Bill is 
supposed to provide.   
 
Office of the Internal Market 
 
The Committee welcomes the amendment requiring Scottish Ministers “to be consulted” 
before appointments to the OIM are made but notes that this does not go as far as “jointly 
appointed” as was recommended by several of our witnesses. The Committee also 
considers that in the event that the OIM’s functions are extended in the future, for example in 
respect of state aid, the composition of the Panel and the appointment process would need 
to be reviewed. 
 
As our Adviser notes, the new powers for the CMA under this Bill, along with the creation of 
the Trade Remedies Authority under the Trade Bill 2020 “raises important questions about 
how these UK-wide institutions – albeit acting at arm’s length from government – interact 
with executive and parliamentary structures at both UK and devolved levels.”  
 
As such the Scottish Parliament has an important role in scrutinising how these bodies and 
agencies discharge their responsibilities consistent with the devolution settlement. We 
therefore welcome that the CMA will be required to lay its reports in the Scottish Parliament. 
There is a need for the Scottish Parliament to consider how its scrutiny role needs to evolve 
to include the activities of the CMA in devolved areas.   
 
The provisions in the Bill  to create a new Office of the Internal Market  function for the 
Competition and Markets Authority is just one more example of what the Committee correctly 
identifies as the UK Government’s hasty, piecemeal and unilateral approach to the 
constitutional consequences of EU Exit.  
 

http://www.lobbying.scot/


 

Scottish Ministers, special advisers and the Permanent Secretary are 

covered by the terms of the Lobbying (Scotland) Act 2016.  See 

www.lobbying.scot 
 

The Scottish Parliament, Edinburgh  EH99 1SP 

www.gov.scot 


  

 

As the Committee notes, little to no thought appears to have been given to how this new set 
of administrative arrangements and functions will operate with respect to the current 
devolution settlements or the scrutiny roles of the devolved legislatures.   
 
Financial Assistance Powers 
 
The Committee’s view is that it is regrettable that Part 6 of the Bill has not been subject to 
any public and parliamentary consultation.  It is also regrettable that the views of the 
devolved governments were not sought.  
 
We reiterate the findings of our report on structural funds post-Brexit.  In particular, that 
funding under the UKSPF should replicate some aspects of the current EUSF approach with 
a seven-year funding period and with the Scottish share pre-allocated across each of the 
seven years. We consider the decision taking powers that the Scottish Government currently 
exercise under the EUSF should not be reduced under the UKSPF. The flexibility for the 
Scottish Government to distribute its post-Brexit UKSPF funding according to its priorities 
should be no less than that currently available under the EUSF. 
 
In relation to how funding is spent in Scotland, we consider that there is no need to start from 
scratch and instead the best parts of the current approach should be built on. We reiterate 
our view that Scotland’s share of the UKSPF should be no less than it is currently and that 
any future needs-based funding approach should be developed in partnership across the UK 
and Devolved Governments.  
 
It is also disappointing that UK Government’s consultation on its approach to replacing EU 
Structural Funds has yet to take place (despite its announcement in 2017). As such it is not 
clear how Part 6 of the Bill will meet the UK Government commitment to replace EU 
structural Funds.  
 
We consider that there is a disappointing lack of detail in the Bill or the accompanying 
documents about why the powers in Part 6 are being sought.    
 
We agree with witnesses that, without cooperation between the UK Government and the 
devolved governments, there is a risk that the allocation of public spending in some areas 
will not be joined up and may seek to deliver differing (or even competing) outcomes.  This is 
clearly not a desirable outcome.   
 
We welcome the UK Government’s confirmation that the Barnett Formula will be unaffected 
by the provisions in the Bill and that, at a minimum, it will match the size of previous EU 
funding in Scotland.  The Committee recommends that there is a need for transparency in 
the allocation of funding which was previously funded by the EU so as to allow effective 
parliamentary scrutiny. 
 
The Committee’s view is that the powers in Part 6 of the Bill are very broad. In combination 
with the wide-ranging objectives for the use of these powers there is a risk that this could 
result in a significant shift in how devolution is funded.  Without greater clarity in the areas 
we identify above, it is difficult to justify this change of approach or the necessity for what the 
UK Government describes as a “single, comprehensive power” over and above those 
powers which it already has. 
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The Scottish Government agrees entirely with the Committee’s views on the financial 
assistance powers at Part 6 of the Bill.  There was wholly inadequate time allocated over the 
summer for proper scrutiny of the UK Government’s White Paper.  However, the White 
Paper contained no indication at all regarding the sweeping new spending powers conferred 
on UK Ministers.    
 
While the impact assessment associated with the Bill refers specifically to 
direct replacements to EU programmes, the powers conferred on UK Ministers are 
not restricted to such replacements. They are broad and would allow the UK 
Government to spend money including in devolved areas without the consent or 
input of the Scottish Ministers, or the approval of the Scottish Parliament. 
 
On replacing EU funding, the Scottish Government believes the following 
principles should be observed: 
 

 Scotland should not lose out financially compared with the current level of funding that 
it receives from the EU; 

 the devolution settlement must be respected and the UK Government must make no 
attempt to take back powers that the Scottish Parliament and Scottish Government 
has rightfully executed to date; 

 any replacement schemes should be operational in time to be implemented in early 
2021, so that stakeholders do not suffer difficulties as a result of a funding cliff edge  

 
The Scottish Government believes that these provisions are a further source 
of uncertainty and confusion in the Bill, as well as potentially removing from the 
Scottish Government its current role in EU funding.  The Scottish Government therefore 
shares the Committee’s concerns regarding powers currently exercised by the Scottish 
Government in respect of EU Structural Funds.   
 
The UK Government has yet to provide clarity on future arrangements for the replacement of 
EU funding, including fisheries funding and structural funding.  
 
In relation to competitive programmes, the UK’s negotiating mandate only seeks participation 
in a limited number of EU programmes such as Horizon Europe and Erasmus+. The end of 
the transition period on 31 December 2020 signals the end of funding allocations for certain 
EU programmes, with no agreed replacements in place from the UK Government. This 
means from 1 January 2021 there will be no new funding available to various programmes, 
which will lead to disruptions in project delivery across Scotland. Similarly, our participation 
in key EU programmes may also end as the outcome of UK-EU negotiations continues to be 
uncertain. 
 
The Committee is correct to highlight the need for greater transparency in the allocation of 
future funding across the UK.  Spending on devolved areas is currently the responsibility of 
the Scottish Government, as approved by the Scottish Parliament, funded by the Scottish 
block grant calculated according the Statement of Funding Policy using the Barnett formula, 
as adjusted by the agreed fiscal framework. In addition, EU funding is provided for various 
devolved purposes. 
 
The Statement of Funding Policy notes that (paragraph 1.17 (4)) changes in devolved 
funding for devolved services will generally be linked to changes in spending for comparable 
services by departments of the UK Government, via the operation of the Barnett formula.   
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However, the UK Government has made clear its position that it retains overall responsibility 
for cross-UK funding, and can depart from this approach should it wish to do so. For 
example, the UK Government provided funding for devolved matters directly to the Northern 
Ireland Executive as part of the Confidence and Supply arrangement agreed between the 
Conservative Party and DUP after the 2017 General Election. No funding flowed to the 
Scottish or Welsh Governments as a consequence of this, despite the Scottish and Welsh 
Governments arguing that a fair application of the Statement of Funding Policy should have 
resulted in Barnett consequentials for Scotland and Wales.  Alongside the other devolved 
administrations, the Scottish Government considers that there should be clearer criteria and 
processes in relation to such funding allocations.   
 
The Committee is also right to highlight that the spending powers in the Bill are very broad.  
We have yet to hear a convincing rationale for why they are needed.  Nor have we had any 
indication that the UK Government recognises the risk to transparency and accountability in 
spending decisions the Bill represents.   
 
State Aid 
 
By reserving subsidy control it will be for the UK Government to introduce any future state 
aid legislation without the need to seek consent from the devolved legislatures.  The 
Committee agrees with the House of Lords EU Internal Market Sub Committee that the UK 
Government should involve and secure the support of the devolved administrations in 
devising the future UK subsidy control or subsidy control framework.  
 
The Committee agrees with the Scottish Government and the Welsh Government that State 
Aid is a devolved matter and that any future legislation should be agreed between all of the 
four governments and legislatures across the UK through the common frameworks process.  
The Committee therefore recommends that the reservation of subsidy control is unnecessary 
and should be removed from the Bill. 
 
The Scottish Government welcomes the Committee’s agreement that state aid is a devolved 
matter, and that the Bill therefore places a previously devolved matter beyond the legislative 
competence of the Scottish Parliament and Scottish Ministers.  As matters stand, there 
remains a lack of detail on what, if anything, UK Ministers intend to replace current EU state 
aid rules.  However, it agrees that any future UK state aid regime should be a matter for 
dialogue and agreement between the UK Governments, not unilateral UK Government 
imposition. 
 
Conclusion 
 
The Committee previously recommended that there is an onus on all four governments and 
legislatures across the UK to work constructively together to seek a solution to this complex 
and challenging issue.  The Committee also recommended that this must be achieved 
through mutual trust and respect for the existing constitutional arrangements within the UK.   
 
The Committee concludes that it is highly regrettable that this has not happened.  The 
Committee is dismayed that the UK Government has instead adopted a hierarchical 
approach through which its default position is to impose new limitations on devolution which 
go way beyond the previous limitations of EU membership.   
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The Committee considers that the process by which the UK Internal Market Bill has been 
developed and introduced has made such mutual trust and respect harder to achieve. In 
particular the timing of the consultation on the White Paper during the devolved 
parliamentary recesses, the decision not to publish a draft Bill for consultation, the refusal of 
the Secretary of State to give evidence to the Committee, and the threat to legislate in 
devolved areas without the consent of the Scottish Parliament all act as barriers to the 
development of trust and respect.  
 
The Committee reiterates our view that the Internal Market Bill and the market access 
principles in particular undermines the whole basis of devolution.  The Committee’s view is 
that devolution cannot work on the basis of the Westminster Government imposing its view 
of how the UK’s constitutional arrangements should evolve following Brexit as illustrated by 
both the substance and delivery of the Internal Market Bill.    
 
The Scottish Government wholly agrees, and shares the Committee’s dismay at the 
approach UK Government has taken with this Bill.  Scotland did not vote for Brexit but, as a 
responsible administration, the Scottish Government recognises that there is a need to 
address the many, and complex, legal and constitutional consequences of EU exit.  
However, this can only be done on the basis of parity of esteem and mutual respect between 
the Governments of the UK.  The Bill renders such an approach impossible.  The Committee 
is correct that the Bill, if enacted, would undermine the entire basis of devolution.  It would 
also represent an unprecedented breach of international law.   
 
As well as being incompatible with the rule of law, and the UK’s constitutional arrangements 
as they have been understood for the last twenty years, the Bill is entirely unnecessary.  The 
basis for ensuring continued policy coherence in those areas of devolved policy currently 
shaped by EU law – in a manner that respects and protects devolution – is provided for with 
the programme to establish common frameworks designed to operate on the principles of 
agreement and consent.  The Scottish Government urges the UK Government to recommit 
to that process, and reaffirms its commitment to proceed as if all frameworks were already 
finalised until these are completed.    
 
The Bill has in recent days started its Lords stages in the UK Parliament, where it has 
attracted near unanimous condemnation, including from some of the UK’s most respected 
legal authorities.  The Scottish Government hopes that, even at this very late stage, UK 
Ministers will pull back from the unnecessary, deeply damaging, unconstitutional and 
unlawful course of action they are currently taking with this Bill.   
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